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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. 89/AC/DEM/MEH/ST/Radhe/2021-22, dated
19.03.2022, passed by the Assistant Commissioner, CGST & C.Ex., Division: Mehsana,
Commissionerate: Gandhinagar. ·

<11tfl&1cbal <ITT 4fl1 ~ -qm Name & Address

1. Appellant

M/s. Radhe Developers,
Plot No. 18, RV Homes,
Village : Vijapur, Tal: Vijapur,
Distt: Mehsana, PIN- 382870.

2. Respondent

The Deputy/Assistant Commissioner, CGST, Division-Mehsana, Sardar Patel
Vyapar Sankul, Malgodown Road, Mehsana-384002.

at{ ant g 3rfta am#sr sriir sra mar & it as < smr uR zrenfnf ft aalg +g FE
ar@rant at ar#ta zrr gaterv area wgaar et

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way:

TNTalqr gIterwr mrlaa
Revision application to Government of India :

(1) atu sna yeas srf@fr, 1994 at err 3r ft aag Vy 1=f11'f&tT a j qla err al sq-rr # era
~ cp cB" 3irfa garter r?ea 3ft Rra, rdr, R@la iaa, lua far, theft ifGrea, \ilTcFl cfli:r 'l'J"cR,
iramf, { fact: 1100o01 cm- ctr urAT ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of. the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuR ma at gt~ a m i ura 4#t gr~ mra fa#t rwsrIr qr 3r arr i a f4 qusrr aa suerma sit gg f ii, a fht rvsrr zrr suer 'c!IB" 'cf6 fa0ft mar a ft quern i 61"
lJffi ctr >lfcpm <B" cITTA ~ "ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(p) ma # arg fan# rz z zag ii fufaa me u u a a faffs i suitr zyen aea He R
. nraa gyca #Re a mm i it ma a are Raft .z zm 72 a Ruff ?j

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if snra al snaa zyea # quafg it sq afezm at r{ & st eh or?r u sa
arr gi Rm qarf 3gr, rfrc qi &RT i:rrm, cJTa q u ara f@a rf@Pu (i.2) 1998

tTRT 109 &RT~~ <r:! fill .

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998 .

. (1) ~ ~ ~ (3TllIB) Pia1-11c1c4'i, 2001 h fa g 3if Raff€ qua in <g-8 if cfr 0
,ff #, hf an2t uR 3mer hRa fe#a Rt m cfi 'lfim per-7rag vi srft om2 at
)-at ufiizrr fr 3naa Rhzu urar af@ r arr arr z. ml qngff a ifa err
35-~ if RcTTffif im cfi :f@R4amrr €tr-o arr al 4f aft zft aReg

The above application shall be made in duplicate in Form No: EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date ori which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rfau 3maa rt Ggi via+a van a Gar u) zn Un aa zt a xri--crir 200/-· c&'R=r :fIBR
a6t urg 3#i are iaa g Gara vnar z at 100o/- 6t 6h 41ar #l ug

The revision application shall be accompanied by a. fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount 0
involved is more than Rupees One Lac.

tar zyca, 4la sqrtzyca vi hara 3rat#tu =nrqf@nu if 3rfl
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) aha arr gyca 3nf@nfzr, 1944 #t err 35-il/35-~ cfi 3@1@ :-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(en)

(a)

'3ctctfc.:!Rs1c1 qRmc; 2 (1) cfj" i alg 31a # 3rear #6 3r#ta, r4@lat a ma4t ye,
ala qr«a yen gi hara at4l#ta +nznf@raw (free) al uf?a 2fa- 9feat,
srsnarara # " ,IT, qgIf] 14 ,3a7 ,f7Raf,3Isla -ssooo4

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2 floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 · Lac to 50 Lac and above 50 Lac respectively in the form
of crossed .bank draft in favour of Asstt. Registar of a branch of any nominate .
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) ~ ~ 3lITTf # a{ e 3agii atrr tr & at rt re ilr fr #t r{r
0qg@ cPT ir fct<:rT utar a1Reg <a a ta g; ant fa far uat com ir m cfi ~
re,Reff 3Rt; urznf@raw al gas of)a zn aha war at va 3naaa fhq "G'1Tc'11 6 I

In case of the order covers a number ·of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner _notwithstancjing the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to c1void scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. · ·

0

(4) nrIrzu zrca 3rf@/fra 497o rent vigitf@err cJfr ~-1 # if fefRa fagr 3a
3ndaa znr 3at znenfenR fofu ,feral a 3lITTf # rla #l ya ,f u &6.6.5o CJir
cBT <'i!.l Ill I c1 a yca fea ant gin alRgt

One copy of application or 0.1,0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, .1975 as amended.

(5) sa ail iif@ea a1at at [jua qr furi:rr cJfr 3ITT 'lfr tlfR~ fct<:rT "G'ITc'l1 i v11
fit zycas, ab€ta snla zyes vi ara rfl4tu Iran@era (aruffa4fe) Ru, 1982 if
R1%c=rt1

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ·

(7) fr glean, #ht sqlaa zyen vi hara er4l4ta rrzneraw (fIec), a 4fa 3r@al #
tr afar it (Demand) vi is (Penalty)· cnT 10% -crcf am #var 3Raf ? 1raifa,
34f@raa qa \JJlTI 10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &Q Section 86 of the Finance Act, 1994)

~~~0fR"f!clTcp{~~,~-"ITTlTT 11~cfft"BP1 11(Du1:y Demanded) -
(i) (Section)m 1DazafuffaRt,
(ii) fen+Tea@zhfsz6lRt,
(iii) hr@z hRsz fail fu 6a2aR.
uqasrar iRa srfhr ? us@qfwrr stgerari, srfhafar av4hf@uqfzrf an
far«are.

iew of above, an appeal against this order shall lie before the Tribunal on
, f 10% of the duty demanded where duty or duty and penalty are in dispute, or
here penalty alone is in dispute."

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount sh.all not e_xc~ed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory cond.ition for filing appeal before
C ESTAT. (Section 35 C (2.A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D; ·
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules .

., -. arks,fr arft uraUr $ rrr sasiyearrar zyea ur ave faaf@a st "ill~~~~

Z'°' -a:" "H;t,qta,<t ~ w J-ITT~ i)5c@ cf06 fcl cJ 1f@a sl aaavsh 10% 'tJmlRw cl?9" iJff~ % I
.,,o q\!' f.'~,
9 %

(

J ~,{,~,!.. ~
8 «a) la.. .lh·-- r;? «cay,en.,
"o , cs?
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{frset/ ORDER-IN-APPEAL. .

The present appeal has been filed by M/s. Radhe Developers, Plot No. 18, RV

Homes, Village : Vijapur, Tal: Vijapur, Distt : Mehsana , PIN- 382870 (hereinafter

referred to as the "appellant") against Order-In-Original No. 89/AC/DEM/MEH/ST/

Radhe/2021-22, dated 19.03.2022 [hereinafter referred to as the "impugned order"],

passed by the Assistant Commissioner, CGST & C.Ex., Division: Mehsana,

Commissionerate: Gandhinagar [hereinafter referred to as the "adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. AAQFR7684HSD001 for providing taxable services. As per the

information received from the Income Tax department, discrepancies were observed in

the total income declared in Income Tax Returns/26AS, when compared with Service

Tax Returns of the appellant for the period FY. 2016-17. In order to verify the said

discrepancies as well as to ascertain the fact whether the appellant had discharged

their Service Tax liabilities during the period F.Y. 2016-17, letters dated 24.06.2020 O
and 02.07.2020 were issued to them by the department. The appellant failed to file any

reply to the query. It· was also observed by the Service Tax authorities that the

appellant had not declared actual taxable value in their Service Tax Returns for the

relevant period. It was also observed that the nature of service provided by the

appellant were covered under the definition of 'Service' as per Section 65 B(44) of the

Finance Act, 1994 , and their services were not covered under the 'Negative List' as per

Section 66D of the Finance Act, , 1994, nor were they exempted vide the Mega

Exemption Notification No. 25/2012-S.T dated 20.06.2012 (as amended). Hence, the

services provided by the appellant during the relevant period were considered taxable.

3. In the absence of any other available data for cross-verification, the Service Tax 0
liability of the appellant for the F.Y. 2016-17 was determined on the basis of value of

difference between 'Sales of Services under Sales/Gross Receipts from Services (Value

from ITR)' as provided by the Income Tax department and the 'Taxable Value' shown in

the Service Tax Returns for the relevant period as per details below:

TABLE (Amount in Rs.)

Period Differential Taxable Value as Rate of Service Tax Demand of
per Income Tax Data [Including Cess] Service Tax

(1) 2) (3)
2016-17 68,69,000 15% 10,30,350
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4. The appellant were issued a Show Cause Notice vide F.No. V.ST/11A-208/ Radhe

Developers/2020-12, dated 18.08.2020, wherein it was proposed to:

► Demand and recover Service Tax amounting to Rs. 10,30,350/- under the proviso

to Section 73 (1) of the Finance Act, 1994 along with Interest under Section 7 5 of

the Finance Act, 1994 ;

}> Impose penalty under Section 77(2), 77(C) and 78 of the Finance Act, 1994;

5. The said Show Cause Notice was adjudicated, ex-parte, vide the impugned order

wherein:

0

0

► Demand of Service Tax amount of Rs. 10,30,350/- was confirmed under Section 73

of the Finance Act, 1994.

}> Interest was imposed to be recovered under section 75 of the Finance Act, 1994.

> Penalty amounting to Rs. 10,30,350/- was imposed under Section 78 of the Finance
Act, 1994;

>» Penalty of @ Rs. 200/- per day till the compliance or Rs. 10,000/-, whichever is

higher, was also imposed under Section 77C of the Finance Act, 1994;

► Penalty of Rs. 10,000/- was also imposed under Section 77(2) of the Finance Act,
1994.

► Option was given for reduced · penalty vide clause (ii) of the second proviso to

Section 78(1) of the Finance Act, 1994.

6. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal on. merit along with application for

condonation of delay on following grounds:

► He was suffering from acute gastritis, vomiting, "fever and headache and was
t

undergoing treatment with complete rest as no food was staying in stomach and

experiencing weakness. He submitted a copy of the medical certificate issued by

the medical practitioner. He contended that due to the health problem they could

not file the appeal within the due time.

► They are a registered dealer duly involved in the activity of builder and

developers. They constructed a scheme of small or medium size Bunglows at

Vijapur especially for SC/ST persons with reasonable cost and with the social

responsibility in mind.

► They got timely registration and paid tax and also filed service tax returns.

► In service tax, the tax was to be paid on receipt basis. So they paid Service Tax on

ia& collection basis say receipt of booking. They paid all taxes after claiming the
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exemption of 75% or 70% of receipt of revenue as it was abatement allowed to
builders and developers.

► No notice was received by them ever before the receipt of the OIO.

► Department might have served the notices at the address duly registered with the

department. But as the scheme was finished nobody was present there so the

whole matter was not at all brought to the knowledge of the appellant.

}> The OIO was served by making call on the partner Mr. Ajit Parmar.

► The Learned Adjudicating Officer has not given the basic abatement while

calculating the Service Tax in the 010.

► The Adjudicating· Officer has not applied the mind and just done the order to finish
the formalities.

7. At the first and foremost, while dealing with the issue of condonation of delay, it

is observed that the appellant, in their application for condonation of delay, have

submitted the reasons for the delay in filing the appeal that he was suffering from acute O
gastritis, vomiting, fever and headache and was undergoing treatment with complete

¥

rest as no food was staying in stomach and experiencing weakness. He submitted a copy

of the medical certificate issued by the medical practitioner. He contended that due to

the health problem they could n·ot file the appeal within the due time.

7.1. I is observed from the records that the present appeal was filed by the appellant

on 15.07.2022 against the impugned order dated 22.03.2022, which the appellant

claimed to have received on 21.04.2022. Thus, there is a delay oftwenty four (24) days

in filing the present appeal beyond the prescribed time limit of two months as per the

provisions of Section 85 ofthe Finance Act, 1994.

7.2 I terms of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period of two months from the receipt of

the order being appealed. Further, the proviso to Section 85 (3A) of the Finance Act,

1994 allows the Commissioner (Appeals) to condone delay and allow a further period

of one month, beyond the two month allowed for filing of appeal in terms of Section 85

(3A) of the Finance Act, 1994, if he is satisfied that the appellant was prevented by

sufficient cause from presenting the appeal within the aforesaid period of two months.

7.3 On going through the submissions, I find that the appellant have claimed that

was suffering from acute gastritis, vomiting, fever and headache and was undergoing

treatment with complete rest as no food was staying in stomach and experiencing

weakness. He submitted a copy of the medical certificate issued by the medicalh_
a ca

0 act

0
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practitioner. Therefore, delay of 24 days occurred in filing the present appeal. I find

that the reason for the delay stated by the appellant is genuine and acceptable.

Therefore, I am inclined to consider the request of the appellant for condonation of

delay and treat the appeal to be filed within time-limit.

8. Further, it is observed that the appellant is contesting the demand of Service Tax

alongwith Interest & also imposition of penalty totally amounting to Rs. 20,80,700/

[i.e. Service Tax Rs. 10,30,350/-, Penalty Rs. 10,30,350/-, Rs. 10,000/- & Rs. 10,000/-]

confirmed/ imposed under Section 73(1), Section 78, Section 77(2) and Section 77C of

the Finance Act, 1994 ,respectively. Upon scrutiny of the appeal papers filed by the

appellant on 15.07.2022, it was noticed that they had submitted DRC-03 dated

02.07.2022 showing payment of Rs. 77,277/- towards pre-deposit in terms of Section

35F of the Central Excise Act, 1944.

9. The CBIC had, consequent to the rollout of the Integrated CBIC-GST Portal,

vide Circular No. 1070/3/2019-CX, dated 24.06.2019, directed that from 1 July,

2019 onwards, a new revised procedure has to be followed by the taxpayers for

making arrears of Central Excise & Service Tax payments through portal "CBIC

{ICEGATE) E-payment". Subsequently, the CBIC issued Instruction dated 28.10.2022

from F,No. CBIC-240137/14/2022-Service Tax Section-CBEC, wherein it was

instructed that the payments made through DRC-03 under CGST regime is not a valid

mode of payment for making pre-deposits under Section 35F of the Central Excise

Act, 1944 and Section 83 of the Finance Act, 1994.

0 10. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not be

entertained unless the appellant deposits 7.5% of the duty in case where duty and

penalty are in dispute or 7.5% of penalty where such penalty is in dispute. Relevant

legal provisions are reproduced below:

"SECTION 35F: Deposit of certain percentage of duty demanded or penalty
imposed before filing appeal. The Tribunal or the Commissioner (Appeals),
a? the case may be, shall not entertain any appeal 
(i) under sub-section (1) of section 35, unless the appellant has deposited
seven and a half per cent. of the duty, in case where duty or duty and penalty
are in dispute, or penalty, where such penalty is in dispute, in pursuance of a
decision or an order passed by an officer of Central Excise lower in rank than
the [Principal Commissioner of Central Excise or Commissioner of Central
Excise];"

_#-""e appellant was, therefore, called upon vide letter F.No. GAPPL/COM/STP/

""2+.,, 22-APPEAL, dated 22.12.2022 to make the pre-deposit mn terms of Board's
&r,, ¢

·%.
~

. '
gt
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Circular No. 1070/3/2019-CX, dated 24.06.2019 read with CBIC Instruction dated

28.10.2022 and submit the document evidencing payment within 10 days of the receipt

ofthis letter. They were also informed that failure to submit proof of pre-deposit would

result in dismissal of the appeal for non-compliance in terms of Section 35F of the

Central Excise Act, 1944. A reminder letter F.No. GAPPL/COM/STP/2622/2022

APPEAL, dated· 16.02.2023, followed by another reminder through email dated

22.03.2023 were also issued to the appellant to make the pre-deposit and to submit the

document evidencing payment of pre-deposit immediately on receipt of the letter/

email.

12. However, no communication was received from the appellant, nor did they

submit evidence of pre-deposit in terms of Board's Circular No. 1070/3/2019-CX,

dated 24.06.2019. It is observed that though sufficient time was granted to the

appellant to make the payment of pre-deposit in terms of Circular No. 1070/3/2019-

CX, dated 24.06.2019, they have failed to furnish proof of revised payment of pre

deposit of 7.5% of the duty/ Tax made in terms of CBIC Instruction dated 28.10.2022

issued from F.No. CBIC-240137/14/2022-Service Tax Section - CBEC.

13. I find it relevant to mention that the Instruction dated 28.10.2022 was issued

by the CBIC consequent to the .directions of the Hon'ble Bombay High Court in the

case of Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ Petition No. 6220 of

2022, which is reproduced below:

0

"8 Therefore, it does appear that the confusion seems to be due to there
being no proper legal provision to accept payment ofpre-deposit under Section
35F of the Central Excise Act 1944 through DRC-03. Some appellants arefiling
appeals after making pre-deposit payments through DRC-30/GSTR-3B. In our
view, this has very wide ramifications and certainly requires the CBI && C to step (_)
in and issue suitable clarifications/guidelines/ answers to the FAQs. We would
expect CBI & C to take immediate action since the issue has been escalated by
Mr.Lal over eight months ago."

14. In terms of CBIC's Instruction dated 28.10.2022, I find that the payment made

vide DRC-03 / GST Challan cannot be considered as valid payment of pre-deposit. In

terms of Section 35F of the Central Excise Act, 1944, the Tribunal or Commissioner

(Appeals), as the case may be, shall not entertain any appeal unless the appellant has

deposited 7.5% of the duty, in case where duty or duty and penalty are in dispute,

These provisions have been made applicable to appeals under Section 85 of the

Finance Act, 1994. Hence, this authority is bound by the provisions of the Act and has

no powers or jurisdiction to interpret the mandate of Section 35F in any other

ner. As such, I hold that for entertaining the appeal, the appellant is required to
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deposit the amounts in terms of Section 35F, which was not done. I, therefore,

dismiss the appeal filed by the appellant for non-compliance of the provisions of

Section 35F ofthe Central Excise Act, 1944.

15. In view of the above, the appeal filed by the appellant is dismissed for non

compliance of the provisions of Section 35F of the Central Excise Act, 1944 as made

applicable to Service Tax vide Sub-section (5) of Section 85 of the Finance Act, 1994

and also as being barred by limitation.

16. sf4aftr asf Rt&sf aTRqzthaa@ha fut star?
The appeal filed by the appellant stands disposed ofin above terms.

. · ~
-.@0-A 003~ ,,\5 •··- (JI

{Akhilesh Kumar)
Commissioner (Appeals)

.%3%°
(Ajay m'r Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.

BY RIPAD L SPEED POST

To,
M/s. Radhe Developers,
Plot No. 18, RV Hoines,
Village: Vijapur, Tal: Vijapur,
Distt : Mehsana , PIN- 382870

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex. Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex. Division- Mehsana, Commissionerate:

Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).s.Guard FIle.

6. P.A. File.
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